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STATE OF W SCONSI N : | N SUPREME COURT
SUSAN C. NI CHOLS,
Petitioner- Appel | ant, FILED
V. FEB 28, 1996
MARK H BENNETT, Clek of Supreme Caurt
Col unbi a County District Attorney, Madison, W1

Respondent - Respondent - Peti ti oner.

Review of a decision of the Court of Appeals. Affirmed and

remanded with directions.

JANINE P. GESKE, J. This is a review of a published decision
of the court of appeals which reversed the circuit court's order
denying an open records petition for mandanus filed pursuant to
Ws. Stat. § 19.37(1)(a) (1991-92).* The sole issue is whether
open records requests made to a district attorney and the district
attorney's responses to those requests are exenpt from public

i nspection under State ex rel. R chards v. Foust, 165 Ws. 2d 429,

477 N W2d 608 (1991), because they are contained in prosecutorial

files. W conclude that the requested records are subject to

1 Unless otherwise indicated, all subsequent references are

to the 1991-92 Wsconsin Statutes.
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i nspection and copying under the open records |aw Al t hough the
district attorney placed these records into prosecutorial files, it
is the nature of the docunments and not their |ocation which
determnes their status under 88 19.31 to 19.37, the Wsconsin open
records |aw. The court of appeals correctly held that these
records do not qualify for the common | aw exenption described in

Foust. W therefore affirmthe court of appeals' decision.

FACTS

On August 28, 1992, Susan C. Nchols (Nchols), wote to
Col unbia County District Attorney, Mk H Bennett (Bennett),
asking for copies of all the open records requests his office had
received fromJanuary 1, 1990, until that date. She also requested
copies of Bennett's responses to those requests, but nmade it clear
that she was not asking for copies of the actual records he may
have sent to requesters. Bennett responded on Septenber 1, 1992,
stating that although he did not have a "special file" containing
the materials requested, he and his staff would attenpt to obtain
and pronptly forward the information. N chols sent a second |etter
on Septenber 28, 1992, reiterating her initial request. In
response, Bennett informed N chols that his office had received
four open records requests in the given tinme span. He released a
copy of one of these requests because it was "not part of a
prosecutorial file nor [did it] contain investigative data."

Bennett declined to provide Nichols with copies of the other

three open records requests or his responses. However, in his
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responsive letter, he did inform Nchols of the nature of the
requests and the substance of the action taken. Two of the
requests had been nade by defense attorneys for personnel records
of police officers involved in pending prosecution cases. Bennett
had forwarded these requests to the specific | aw enforcenent agency
custodians. In the remaining request, a prisoner asked for his own
cl osed prosecution file. Bennett informed N chols that he had
responded to this request by sending a copy of the file to the
prisoner.? Bennett wote that: "It is ny position that you are not
entitled to letters or any docunents contained in the above three
cl osed prosecutorial files or any other closed prosecution files in
ny office." He stated that Foust "holds that prosecutorial files
are exenpt from public access.”

Nichols then filed a petition for a wit of mandanus pursuant
to Ws. Stat. 8 19.37(1)(a), seeking to conpel Bennett to rel ease
the renmai ning requested docunments. On March 31, 1993, the circuit
court issued a nenorandum deci sion denying N chols' petition.® The
court concluded that the records sought were not sinply stored in,
but were "part of <closed prosecution files and as such, are

exenpted from di scl osure under Foust."

N chol s appeal ed. The court of appeals reversed and remanded

2 The prisoner's request and Bennett's response had occurred

before the rel ease of the Foust opinion.

8 The records at issue were not inspected by the circuit
court in canera and are not a part of the appellate record before
us.



No. 93-2480

with directions that the wit of mandanus be granted on the basis
that the Foust exenption applies only to "itens that actually

pertain to prosecution.” N chols v. Bennett, 190 Ws. 2d 360, 364,

526 N.W2d 831 (C. App. 1994). The court of appeals determ ned
that the principles underlying Foust |imt its application to
“information gathered in the course of an investigation." Id.

This court subsequently granted Bennett's petition for review on

the i ssue of the scope of the exception articulated in Foust.

This court is asked to determ ne whet her open records requests
are thensel ves exenpt from access under the open records |aw when
they are contained in a prosecutorial file. Resol ution of this
issue involves the application of the open records law to
undi sputed facts. This presents a question of law which we
approach w thout deference to the conclusions of the courts bel ow

Mayfair Chrysler-Plynmouth, Inc. v. Baldarotta, 162 Ws. 2d 142,

155, 469 N.W2d 638 (1991).
The open records |law serves one of the basic tenets of our
denocratic system by providing an opportunity for public oversight

of the workings of governnent. Newspapers, Inc. v. Breier, 89

Ws. 2d 417, 433-34, 279 NW2d 179 (1979). This state recogni zes
a presunption of accessibility to public records, reflected in both
the statutes and in our case |aw

[ Sections] 19.32 to 19.37 shall be construed in every
instance wth a presunption of conplete public access,
consistent with the conduct of governnental business
The denial of public access generally is contrary to the
public interest, and only in an exceptional case my
access be deni ed.
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Ws. Stat. 8§ 19.31. This court has sunmarized its approach to the
open records law in the foll ow ng manner:

[ TThe general presunption of our law is that public
records shall be open to the public unless there is a
clear statutory exception, unless there exists a
[imtation under the comon law, or unless there is an
overriding public interest in keeping the public record
confidenti al .

Hathaway v. Geen Bay School Dist., 116 Ws. 2d 388, 397, 342

N.W2d 682 (1984). Further, we narrowy construe any exceptions to
the general rule of disclosure. Fox v. Bock, 149 Ws. 2d 403, 411,

438 N.W2d 589 (1989).

In Foust, we concluded that "the common |aw provides an
exception which protects the district attorney's files from being
open to public inspection.” Foust, 165 Ws. 2d at 433-34. Ve
identified several grounds for protecting prosecutorial files from
i nspection including the need to shield anonynous statenents and
informants' identities in an on-going effort to encourage public
cooperation in crimnal investigations. 1d. at 435. In Foust, we
concl uded that "access to data collected and placed into prosecutor
files is not open to indiscrimnate public view" 1d. at 436.

Bennett argues that Foust creates a bright-line rule which

exenpts all docunents contained in prosecutorial files from public
access. He maintains that the court of appeals' decision "clouds
the clarity and certainty" of that bright-line rule. Bennet t
asserts that Foust drew no distinction between types of records

contained in prosecutorial files nor did it set forth any
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exceptions to the rule, and we should reject the court of appeals'
attenpts to do so.

W conclude that neither the purposes underlying the open

records law nor the policy reasons supporting the Foust exenption

are served by nondisclosure of the letters at issue here. The
court of appeals held that a record should not be "automatically
exenpt nmerely Dbecause a custodian stores it in a closed
prosecutorial file." Nchols, 190 Ws. 2d at 364. W agree. A
prosecut or cannot shield docunents subject to the open records |aw
sinmply by placing them into a "prosecutorial file." It is the
nature of the docunents and not their |ocation which determnes
their status under 88 19.31 to 19.37. To conclude otherw se woul d
el evate form over substance.*

District Attorney Bennett, an elected public official, is the
| egal custodian of public records in his office. Ws. Stat.
§ 19. 33. The declared public policy of this state is that the
public is entitled to the greatest possible information concerning
the official acts of its elected officials and governnent. Ws.
Stat. § 19. 31. It is "an integral part of [Bennett's] routine
duties" to facilitate access to public records in his office and
t hereby provide the public with information about his own official

acts as well as those of other governnment officials and enpl oyees.

*  This opinion should not be read as questioning or weakening

the exception we recognized in Foust. W reaffirm that docunents
integral to the crimnal investigation and prosecution process are
protected "from being open to public inspection.” Foust, 165
Ws. 2d at 434.
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Ws. Stat. § 19.31.

Here, N chols, a nmenber of the public, is entitled to see how
Bennett handl es the open records demands he receives. As custodian
of these records, Bennett nust nake available the requested open
records denmands and his responses to them These records are not
exenpt from the open records law and cannot be shielded from
di scl osure.

Finally, Bennett raised the argunent on appeal that conpliance
with N chols' request would not be in the public's best interest
because it would place an unreasonable burden upon his staff and
resources. Bennett did not raise this argunment at the trial court
level and, nore inportantly, did not state it as one of the
specified reasons for denying N chols' request. As we noted in
Breier, the custodian nust "state specific public-policy reasons
for the refusal." Breier, 89 Ws. 2d at 427. It is not "this
court's role to hypothesize reasons or to consider reasons for not
all ow ng inspection which were not asserted by the custodian" and
the stated reasons provide the necessary basis for review |d. W
therefore decline to address this argunent in this review?

For the reasons stated above, we affirm the decision of the

court of appeals.

> Further, as pointed out in the amcus brief filed by the
Wsconsin Newspaper Association, the statutes provide that an
authority may inpose a fee on the requester if the "actual,
necessary and direct cost" of locating a record exceeds $50. See
Ws. Stat. 8 19.35(3)(c). Thus, cost of retrieval alone does not
constitute an adequate reason for denial of an open records
request.
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By the Court.—Fhe decision of the court of appeals is affirnmed

and cause is remanded with directions.
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SH RLEY S. ABRAHANGQN, J. (concurring). The  opinion
correctly concludes that the records at issue in this case were not
exenpt from disclosure under Wsconsin's open records law, and |
therefore join the nmandate. | wite separately because the very
reasons the opinion relies upon to reach its result warrant

overturning the court's prior decision in State ex rel. Richards v.

Foust, 165 Ws. 2d 429, 477 N.W2d 608 (1991).

In concluding that a prosecutor cannot shield otherw se
di scl osabl e docunents nerely by placing them in a prosecutorial
file, the opinion correctly observes that "[i]t is the nature of

t he docunents and not their |ocation"” which determ nes whether they

should be disclosed. "To conclude otherwise,” the opinion
continues, "would el evate formover substance.” Majority op. at 6.
Conversely, in concluding that prosecutorial files should

automatically and categorically be exenpt from Wsconsin's open
records law, regardless of whether the files pertain to open or

closed investigations, the Foust court did precisely what we

rightly condemm today: it elevated form over substance, thereby

thwarting the presunption inscribed in Wsconsin's open records |aw

in favor "of conplete public access” "in every instance.” Ws.
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Stat. § 19.31 (1991-92).°

That presunption requires a careful balancing between the
public interest in disclosure of the contested information and the
potential harnful effect of such disclosure.” In conducting that
bal ancing test, "[t]he denial of public access generally is
contrary to the public interest, and only in an exceptional case
may access be denied.” Ws. Stat. § 19.31. In holding that a
prosecutor's closed case files were exenpt from public inspection,

the Foust court failed to heed this statutory prescription.?

In its effort to both salvage Foust and adhere to the open
records statute, the court's opinion today circunvents the Foust
court's bl anket exenption for records placed in prosecutorial files
by insisting that neither the purposes served by the open records

law nor the policies enunciated in Foust itself warrant exenpting

6 Al future references are to the 1991-92 volune of the
W sconsi n St at utes.

7 Ws. Stat. 8§ 19.31; Fox v. Bock, 149 Ws. 2d 403, 411, 438
N.W2d 589 (1989); Hathaway v. Geen Bay Sch. Dist., 116 Ws. 2d
388, 396-97, 342 N W2d 682 (1984); Newspapers, Inc. v. Breier, 89
Ws. 2d 417, 426-27, 279 N.W2d 179 (1979); State ex rel. Youmans
v. Onens, 28 Ws. 2d 672, 682-83, 137 N.W2d 470, 139 N W2d 241

(1965).

8

The open records | aw insures that when cl osed prosecutori al
files contain materials which, were they disclosed, would harnful |y
affect the public interest, the district attorney need not release
them See State ex rel. R chards v. Foust, 165 Ws. 2d 429, 439,
477 N.W2d 608 (1991) (Abrahanmson, J., dissenting).
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t he docunents at issue in this case fromopen records requests.
Wiile the mgjority insists that the exception it creates to

Foust "should not be read as questioning or weakening" Foust,

majority op. at 6 n.4, it is difficult to conprehend how el se one
m ght read the opinion. The opinion Iimts Foust to "docunents
integral to the crimnal investigation and prosecution process."

Majority op. at 6 n.4. This standard is nebulous and it sets the

stage for future litigation as surely as Foust rendered inevitable

the case before us today. The exception to Foust which the
majority opinion carves out is only the first; it will not be the
| ast . ®

Wthout any authority or support in either the statutes or the

common |aw, Foust wunilaterally prohibits the full application of

Wsconsin's open records |aw Because of the irreconcilable

tension between the Foust court's holding and the statute it

purports to interpret and apply, the mgjority opinion can only

9 The Foust court stated that under the court's
interpretation of the comon-law exception to disclosure, a
prosecut or need not even respond to an open records |aw request for
access to information in a prosecutorial file. This further
illustrates the tension between Foust and the open records act.
Foust, 165 W's. 2d at 437. Because the prosecutor in this case did
respond to the request for information, this issue was not before
us. Shoul d he have declined to do so, the court could have been
conpelled to carve out yet another exception to Foust, since
replying to such a request presunably does not jeopardize and is
not "integral to the <crimnal investigation and prosecution
process. "
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grapple with Foust's troubled |egacy by denying what that |egacy
means. Such contortions do not nmake good |law. Hence rather than

destroyi ng Foust covertly in an effort to save it, we should avai

oursel ves today of the opportunity to overtly overturn it.

For the reasons set forth, | concur.
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